
STATE OF NEI' YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Watertown Tire & Supply Inc.

for Redeterminat ion of a Def ic iency or a Revision

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  8 / 1 1 6 5 - I I / 3 0 / 6 7 .

AFFIDAVIT OF MAITING

St.ate of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of JuIy,  1980, he served the within not ice of Determinat ion by mai l  upon

Watertown Tire & Supply Inc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid wrapper addressed as

f o l l o w s :

Watertown Tire & Supply Inc.
465 Court  St .
Watertown, NY 13601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Posta1 Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said r ,rrrapper is the last known address of the

pet i t ioner .

Sworn to before me this

7 th  day  o f  Ju Iy ,  1980.
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STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Watertown Tire & Supply Inc.

for Redeterminat ion of a Def ic iency or a

of a Determinat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 & 29 of the Tax Law

f o r  t h e  P e r i o d  B / I / 6 5 - 7 L / 3 0 1 6 7 .

AFFIDAVIT OF MAITING

Revision

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an employee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

7th day of July,  1980, he served the within not ice of Determinat ion by mai l  upon

Phit ip A. Maphey the representat ive of the pet i t ioner in the within proceeding,

by enclosing a true copy thereof in a securely sealed postpaid wrapper addressed

a s  f o l l o w s :

Mr .  Ph i l ip  A .  Maphey
Conboy, McKay, Bachman & Kendal l
407 Sherman St.
Watertown, NY 13601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a

(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the StaLe of New york.

That deponent further says that the said addressee is the representat ive of

the pet i t ioner herein and that.  the address set forth on said wrapper is the last

known address of the representat ive of the pet i t ioner.  . . ,

Sworn to before me this

7 th  day  o f  Ju Iy ,  1980.



STATE OF  NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

JuIy 7,  1980

Watertown Tire & Supply Inc.
465 Cour t  S t .
Watertown, NY 13601

Gentlemen:

Please take not ice of the Determinat ion of the State Tax Commission enclosed
herewith.

You have now exhausted your r ight of  review at the administrat ive level.
Pursuant  to  sec t ion(s )  t tSS &,1243 o f  the  Tax  Law,  any  proceed ing  in  cour t  to
review an adverse decision by the State Tax Commission can only be inst i tuted
under Art ic le 78 of the Civi l  Pract ice Laws and Ru1es, and must be comrnenced
in the Supreme Court of the State of New York, Albany County, within 4 months
from the date of this not ice.

Inquir ies concerning the computat ion of tax due or refund al lowed in
accordance w i th  th is  dec is ion  mav be  addressed t .o :

NYS Dept .  Taxat ion and Finance
Deputy Commiss ioner  and Counsel
Albany,  New York 12227
Phone # (518) 457-6240

Very truly yours,

STATE TAX COMMISSION

cc :  Pet i t ioner ts  Representa t ive
Phi l ip A. Maphey
Conboy, McKay, Bachman & Kendal l
407 Sherman St.
Idatertown, NY 13601
Taxing Bureau's Representat ive



STNTE OF NE[^I YORK

STATE TA)( C€I4{ISSICN

In ttre Matter of the Apptication

of

hEIIRICIO{ TIRE & SUPPLY, I}IC.

for a Revision of a Determination or for
Refirrd of Sales ard Use Ta(es trder Articles
28 arxl 29 of the Ta< Lar^i for the period
Angust I, L965 ttrrorgh Ncwenrber 30, L967.

DSTERMITiMIIONT

Applicantr Vfatertol^m Tire & Supply, Inc., 465 @Et St., WatertCI^/n, I\br,/

York 1360I' filed an application for renzision of a deterrnination or for

refi.rnd of sales ard use tar<es r:rrler Articles 28 ard 29 of t}le Tax Lar,v for ttre

period Argust r, 1965 throrgh Novsnber 30, Lg67 (File t{o. oilg2gl .

A formal hearing was held before L. Robert Leisner, tbaring Offier, at

the offices of ttre state Tar @nnission, slracuse, Nerr york, on June 2g, Lg72.

Applicant appeared by conboy, Ivl3Kay, Baclrnan & Icndall (phirip Maphey, Esq.,

of oor:nse1) . Ttre Audit Division appeared by S21 lbckelnran, Ese., (Alocander

Vbiss, Esq., of counsel) .

ISSIJES

I. Whetter ttre sale of busj_ness assets nrade hr1, K.O. Charlebois Tires,

Inc. to applicant oonstituted a bulk sale.

II. Vtpther applicant tjrnely filed a Notification of SaJ-e, T?ansfer or

Assign:nent in Bulk.

III- Vfttettrcr the NoUice of Determination arxl Denrarrl for Palznerrt of Sales

ard Use T*res Dre issued against applicant onectly stated ttre anrrunt of ta:<

due.

rV. hthetter section 1l4l(c) of tlre Ta< Law violates the onstitutions of

the United States or the State of New york.
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FIND]IGS OF FACT

1. Applicant, Watertovrr Tire & Supply, Inc. purchased fron K.O. Cfnrlebois

Tires, Inc. aptrrroximately 10 percent of the hrsjness assets belonging to K.O.

Charlebois Tires, Tr:c. ard oonsisting of equipnent, tools and srpplies. The

bill of sale for said transaction, dated liloverilcer 6, L967, provided ttrat the

sale price was $L,615.00 ard that full palment was to be mde before or LU)on

deliverlz of the property.

2. On Decernber 22, L967, the Sales Tar Br.rreau obtained fron applicarrt

a Nlotification of Sale, ISransfer or Assignrnerrt i.rr Brlk togrettrer with a ce!.tified

check in tlre anrcunt of $62.00 for the 4 percent ta:< due on the p.rrctrase. Th€,

"Schedtrled Date of SaIe" as irdicated on said notification was October IG,

1967.

3. Applicant tcok possession of the purchased assets scnetine during

tle month of Septenrber, 1967. Palment for the assets was rnade in instatlnents,

ard the fj-rst paynent was nnade in January, Lg6g.

4. Or June 28' L968, the Sales Ta< h:reau issued a ldotice of Detennina'bion

and Demand for Palrnent of Sales ard Use Tar<es Dre agalnst applicarrt for ttre

period Angust 1' 1965 tlrrorgh ltoysnber 30, L967. lltris rplioe wErs revised on

Decsnber 9, 1968 to reflect additiornl ta< due of 92,046.L9t plus penalty and

in@rest of $660.73, for a total arount due of 92,706.92.

Ihe aforecTentioned notioe arose fisn an audit orrlucted by the Sales Tar<

Brreau on ttte books ard records of K.O. Charlebois Tires, Inc. The rptice to

applicant represented its liability as the purctraser in a hrlk sale transasEicn

for ta:<es determined to be due frqn the seller, K.O. Charlebois Tires, Inc.

5. Ihe applicarrt tinely filed an application for a hearing to revierur

tlre above deterrnination.
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6. Applicant conterded that. t$e Notification of Sa1e, kansfer or

.Assignrent in Bulk was tinely filed since it, was given to the Sales Ta:< Br:reau

ten days prior to ttre pa$rent for ttre Surchase. Applicarrt also ontended that

the anrunt assessed on the lbtice of Determiration ard Denanct for Palnent of

Sales ard Use Ta<es hre was erroneous since it o<ceeded the price paid ry

applicant for ttre assets. Applicant fi:rther ontended, tlat section 114I (c) of

ttte Ta< Iaw violates ttre due process c1zuse of bottr the Unit€d States ard New

York constitutions.

@UIJSICNS OF LA9{

A. That, pursrant to section 1I41(c) of ttre Ta:< Lavr, a sale of any part

or the vrhole of a verdor's business assets is a brlk sale; that, acordingly,

the sale to applicarrt of a portion of ttre hrsiness assets belongi:rg to K.O.

frrarlebois Ti-res, Inc. is a brrlk sale.

B. That tlte notification of a bulk sal.e required by section 1141(c) of

the Ta< Iaw nnrst be filed by the purchaser ter days prior to taking trnssession

of tkre sulcject of sajd sale or paying tlsefore, wtrichever occurs first; that

acordingly, ttre lhtification of SaIe, T?ansfer or A.ssigrnent j:: hrlk suhrLitted

by tle applicant to the Sales Tar Ereau was not tinely filed.

C. that, grsuant to section 1141(c) of the Tarc Lanr, the liability of

t}re purchaser shall be Umited to an ammt not in e)<cess of ttre glrchase

price or fair market value of the hrsiness assets sold, wtrictrexrer is higtrer.

llhat acoordingly, the liability of applicant is trereby reduced to $1,675.00,

ttrc purchase price of the assets transferred.

D. That the aonstitrrtionality of the laws of the State of libw York are

pres.uned at ttre aftn-inistrative level of ttre State Ta:< Ocnnrission.
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E. That the application of Watertown Tire & Strpply, Irrc. is granted to

the ectent irdicatd in Conclusion "C" aborze; that the AlJdit Division is

heneby directed to accordingly rodify the Notice of Deternination and Denrard

for Palzrent of Sales ard Use Tares Due issued on Decsriber 9, L968i ard that,

except as so granted, the appticatj-on is in all other respects denied.

DAffED: Albany, tibw York

JUL O 7 I9BO



STATE OF NEW YORK
STATE TAX COMMISSION

In the Matter of the Pet i t ion

o f

Watertown Tire & Supply Inc.

Atr'FIDAVIT OF MAIIING
for Redeterminat ion of a Def ic iency or a Revision

of a Deterrninat ion or a Refund of

Sa les  & Use Tax

under Art ic le 28 &. 29 of the Tax Law

for  the  Per iod  B/1 /65-11/30 /67 .

State of New York

County of Albany

Jay Vredenburg, being duly sworn, deposes and says that he is an enployee

of the Department of Taxat ion and Finance, over 18 years of age, and that on the

15th day of August,  1980, he served the within not ice of Determinat ion by mai l

upon l^ latertol ln Tire & Supply Inc.,  the pet i t ioner in the within proceeding, by

enclosing a true copy thereof in a securely sealed postpaid r i ' rapper addressed as

f o l l o w s :

Watertown Tire & Supply Inc.
430 Factory St.
Watertown, Ny 13601

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
(post of f ice or off ic ial  depository) under the exclusive care and custody of the

United States Postal  Service within the State of New york.

That deponent further says that the said addressee is the pet i t ioner herein

and that the address set forth on said wrapper is the Iast kdown address of the_
pe t i t i one r .

Sworn to before me this

15 th  day  o f  August ,  1980.
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